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s the European Union’s regulation of digital technology justified? This question has gained prominence in recent months in response to the increasing number of legislative instruments adopted by the European Union to regulate the digital society. This issue is not specific to Europeans but has also attracted the attention of several prominent figures in the United States, who may perceive European legal policy as hostile to the major Internet companies, most of which are American. 
Several recent events illustrate the transatlantic interest in these issues. This interest was first highlighted through exchanges between Elon Musk and Thierry Breton, which began when the latter was European Commissioner for the Internal Market. 
In particular, on August 12, 2024, Thierry Breton sent a letter to Elon Musk[footnoteRef:2] to express his concern and vigilance regarding the compliance of the platform X with European Union law, after Musk announced on this platform an upcoming live conversation with Donald Trump, a candidate in the US presidential election, despite the close relationship between the two men. As this content was accessible to European internet users, Thierry Breton reiterated the need for X to comply with the Digital Services Act (DSA)[footnoteRef:3]. [2:  Th. Breton, Member of the European Commission, August 12, 2024, available at: https://x.com/lindayaX/status/1823052643733823640.]  [3:  Regulation (EU) 2022/2065 of 19 October 2022 on a Single Market for Digital Services and amending Directive 2000/31/EC (Digital Services Act):
https://eur-lex.europa.eu/legal-content/FR/TXT/HTML/?uri=CELEX:32022R2065.] 

The following day, Thierry Breton criticized the upcoming live exchange between Elon Musk and the presidential candidate on X, stating that, in the absence of moderation, it was likely to undermine freedom of expression and information, including democratic pluralism, and pointed out that measures were being taken against this platform as part of the fight against disinformation.
In response, Linda Yaccarino, CEO of X, stated on the same network that this was “an unprecedented attempt to stretch a law intended to apply in Europe to political activities in the United States,” adding that the European Commissioner’s message “also patronizes European citizens, suggesting they are incapable of listening to a conversation and drawing their own conclusions.”[footnoteRef:4] For his part, Elon Musk responded with an insult[footnoteRef:5]. [4:  See: https://x.com/lindayaX/status/1823052643733823640.]  [5:  Elon Musk’s message is available here: 
https://x.com/elonmusk/status/1823076043017630114?ref_src=twsrc%5Etfw%7Ctwcamp%5Etweetembed%7Ctwterm%5E1823076043017630114%7Ctwgr%5E%7Ctwcon%5Es1_&ref_url=https%3A%2F%2Fwww.leparisien.fr%2Fhigh-tech%2Felon-musk-insulte-thierry-breton-apres-sa-mise-en-garde-sur-les-contenus-dangereux-sur-x-13-08-2024-HGVTGMRSRBACTB6RELO43RWKSY.php.] 

Civil society organizations and academics, many of them American, denounced Thierry Breton’s comments as a misinterpretation of the Digital Services Act and the protection of freedom of expression. They argued that “the European Commission and national authorities should ensure that the DSA is not applied in a way that harms freedom of expression not only in Europe but globally.”[footnoteRef:6] [6:  See The Future of Free Speech, TechFreedom, Institute H21, The Copia Institute Justitia, Adam Smith Institute, CEPOS – Center for Political Studies, Istituto Bruno Leoni, et al., Letter to Mr. Thierry Breton, Commissioner for the Internal Market of the European Commission, August 21, 2024:
https://futurefreespeech.org/wp-content/uploads/2024/08/Open-Letter-Thierry-Breton-August-2024.pdf 
See also the similar statement by Access Now, Article 19: Global Campaign for Free Expression, and the Electronic Frontier Foundation (EFF), Joint Statement in response to Commissioner Breton’s letter addressed to X, August 19, 2024:
https://www.eff.org/document/joint-statement-access-now-article-19-and-eff-regarding-breton-letter
Ch. Schmon and D. Greene, EFF and Partners to EU Commissioner: Prioritize User Rights, Avoid Politicized Enforcement of DSA Rules, August 19, 2024:
https://www.eff.org/deeplinks/2024/08/eff-and-partners-breton-uphold-fundamental-rights-enforcing-dsa.] 

As for the European Commission, it decided to distance itself from its commissioner’s comments, stating that “the timing and wording of the letter were neither coordinated nor agreed with the President [Ursula von der Leyen] or the College.”[footnoteRef:7] [7:  A. Podesta, spokesperson for the European Commission, quoted by several newspapers, including M. Udrescu, « La Commission européenne prend ses distances après la mise en garde de Thierry Breton à Elon Musk », LeMonde, 13 août 2024, available at: 
https://www.lemonde.fr/economie/article/2024/08/13/la-commission-europeenne-prend-ses-distances-avec-thierry-breton-apres-sa-mise-en-garde-a-elon-musk_6280037_3234.html.] 

This exchange illustrates the divergence in approaches that has emerged since the European Union decided, over the last decade, to strengthen its legislation regulating the digital society, between those who criticize the European Union for its regulation of digital companies and those who, on the contrary, defend it. 
The latest examples of this divergence have been symbolized by the pressure exerted by the United States in recent months on the European Union to reverse this regulation, on the grounds that it mainly targets American companies.
In a message posted on his Truth Social platform on August 25, 2025, Donald Trump announced an increase in tariffs against countries adopting tax or legislative measures that he believes “discriminate against or harm American technology,” targeting the European Union in particular through the Digital Services Act and the Digital Markets Act[footnoteRef:8].  [8:  Regulation (EU) 2022/1925 of the European Parliament and of the Council of 14 September 2022 on contestable and fair markets in the digital sector and amending  Directives (EU) 2019/1937 and (EU) 2020/1828 (Digital Markets Act): https://eur-lex.europa.eu/eli/reg/2022/1925/oj/fra.] 

In his own words, he presented these “substantial additional tariffs” as a response to these “discriminatory measures,” emphasizing that “America and American technology companies are no longer the world’s ‘piggy bank’ or ‘doormat’ [footnoteRef:9]. The European Commission responded by asserting the “sovereign right of the European Union and its Member States to regulate economic activities on [its] territory in accordance with [its] democratic values.” [9:  D. Trump, quoted by several newspapers, including FranceInfo avec AFP, « Donald Trump menace de nouveaux droits de douane les pays qui ‘discriminent’ la tech américaine », FranceInfo, 26 août 2025 :
https://www.franceinfo.fr/monde/usa/droits-de-douane/donald-trump-menace-de-nouveaux-droits-de-douane-les-pays-qui-discriminent-la-tech-americaine_7455352.html.] 

Finally, the last stage of this tense moment was marked by the Trump administration’s ban on December 24, 2025, on five European figures in favor of digital regulation, including Thierry Breton, from traveling to the United States[footnoteRef:10]. The aim was to denounce the new European legal framework, which the US government once again viewed as an instrument of censorship. [10:  See, in particular, Ph. Ricard, « Thierry Breton sanctionné pour son implication dans la régulation du numérique ; le contentieux entre les Etats-Unis et l’UE redouble d’intensité », Le Monde, 24 décembre 2025:
https://www.lemonde.fr/international/article/2025/12/24/regulation-du-numerique-thierry-breton-sanctionne-le-contentieux-entre-washington-et-l-ue-redouble-d-intensite_6659309_3210.html.
See also: FranceInfo, « États-Unis : l’ancien commissaire européen Thierry Breton, banni par l’administration Trump », FranceInfo, 25 décembre 2025:
https://www.franceinfo.fr/monde/usa/presidentielle/donald-trump/etats-unis-l-ancien-commissaire-europeen-thierry-breton-banni-par-l-administration-trump_7701526.html.] 

These tensions raise questions about the rationale behind the legal framework established by the European Union to justify it? 
This publication explains that the reasons that led to its implementation are unrelated to any desire to target companies based on their nationality. In addition, this analysis illustrates the progressive normativity of technologies[footnoteRef:11], a new theory we have developed to explain how the construction of the European Union’s legal framework for regulating digital development is carried out in stages, with the aim of protecting the rights and freedoms of European citizens in the data society. [11:  This theory was first presented at the Sorbonne on November 3, 2025, during the 10th academic conference on the challenges of open government and digital technology. See W. Gilles and I. Bouhadana, « La libre circulation des données à l’ère de l’intelligence artificielle et du quantique. Tremplin vers une 5e liberté du marché unique et de l’Union Européenne et ferment de la théorie de la normativité progressive des technologies », Revue internationale de droit des données et du numérique, n° 11, 2025 :  
https://ojs.imodev.org/?journal=RIDDN&page=article&op=view&path%5B%5D=510.
The theory was then expanded upon during a presentation given on February 10, 2026, at the Brazilian Embassy in France, during the Brazil-France 2026 Seminar on Innovation, Regulation, and Sustainability. See W. Gilles, « Gouvernance algorithmique, transparence et droits fondamentaux. L’analyse du règlement sur l’intelligence artificielle à travers le prisme de la théorie de la normativité progressive des technologies » (forthcoming).
The latest development is presented in this article, as well as in the article published to illustrate the application of this theory to personal data protection law: I. Bouhadana, W. Gilles, « La protection des données personnelles sous le prisme de la théorie de la normativité progressive des technologies. Du fondement conventionnel à la jurisprudence de la CJUE », International Journal of Digital and Data Law, Vol. 12, 2026.] 

§ 1 – EUROPEAN REGULATION OF NEW TECHNOLOGIES: DEFENDING THE RIGHTS AND FREEDOMS OF EUROPEANS AS A MATTER OF DEMOCRACY IN THE DATA SOCIETY
A) The objective of liberal and protective European regulation
An analysis of the main argument put forward by American opponents – namely that European Union law would work against them – requires a return to the fundamentals, starting with the meaning of the concept of regulation[footnoteRef:12] and its impact on freedoms. [12:  Thomas Pez points out that the primary meaning of regulation is to “make regular,” to “ensure regular functioning, proper functioning.” See Th. Pez, « L’ordre public économique », Nouveaux Cahiers du Conseil constitutionnel, n° 49, octobre 2015, pp. 44-57.] 

To do so, reference may be made to the many authors who, over several centuries or in more recent periods, have examined the raison d’être of law in so-called modern societies, as well as the role of legal regulation. Without citing them all, we will focus on two classic authors. First, Plato may be mentioned, to recall that even in ancient times, he questioned the qualities that a law should possess[footnoteRef:13]. [13:  For example, Plato “posits that a law is only good if, like a skilled archer, it aims at a target that is always linked to one of the eternally beautiful qualities and leaves aside the others, such as wealth or anything else of the same kind, which are separate from the virtues we have mentioned previously.” Plato, The Laws, Book IV, digitized work: 
https://remacle.org/bloodwolf/philosophes/platon/loislivre4.htm.] 

More recently, but still going back more than 250 years, we can cite John Locke. This choice is justified by the fact that the English philosopher links law and freedoms, two imperatives of today’s society shaped by artificial intelligence – a technology that, from the European Union’s point of view, requires both the free flow of data and its protection through regulation.
On the one hand, a link can be made between regulation by law and the spread of freedoms in the data society. John Locke’s study teaches us that “the end of law is not to abolish or restrain, but to preserve and enlarge freedom”[footnoteRef:14]. The regulation planned by the European Union governing the use of technologies pursues precisely this dual objective. The preservation of freedoms is embodied in texts such as the GDPR[footnoteRef:15], which aim to ensure that European citizens can use technologies and associated services without fear that their data will be processed to their detriment. The extension of freedoms results from the new possibilities offered by digital technologies, for example through the potential and desirable recognition of free flow of data as the fifth freedom of the single market[footnoteRef:16].  [14:  J. Locke, Second Treatise of Government, 1764, (republished by Project Gutenberg, April 22, 2003): https://www.gutenberg.org/files/7370/7370-h/7370-h.htm.]  [15:  Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the protection of natural persons with regard to the processing of personal data and on the free movement of such data, and repealing Directive 95/46/EC (General Data Protection Regulation):
https://eur-lex.europa.eu/legal-content/FR/TXT/?uri=celex%3A32016R0679.]  [16:  On this point, see I. Bouhadana, W. Gilles, « La libre circulation des données : entre 5e liberté du marché unique et renouveau de l’open data », Revue internationale de droit des données et du numérique (RIDDN), n° 10, 2024 ; W. Gilles et I. Bouhadana, « La libre circulation des données à l’ère de l’intelligence artificielle et du quantique. Tremplin vers une 5e liberté du marché unique et de l’Union Européenne et ferment de la théorie de la normativité progressive des technologies », op. cit.] 

On the other hand, an analysis needs to be carried out on the impact of a lack of legal regulation in relation to the deployment of freedoms. Some might think that the absence of legal rules would offer greater freedom. However, this overlooks the fact that the absence of a legal framework leads, on the contrary, to the law of the strongest, allowing those in a position to impose what they consider to be their freedoms on others, to the detriment of those unable to defend their own.
On this point, it is interesting to recall NATO’s motto: “Vigilia pretium libertatis”[footnoteRef:17], or in other words, “vigilance is the price of freedom.”  [17:  NATO, History of the Crest, undated, available at:
https://shape.nato.int/about-us/what-is-shape/history-of-the-crest.] 

For his part, the British philosopher considers that “in all the States of created beings capable of laws, where there is no law, there is no freedom: for liberty is, to be free from restraint and violence from others; which cannot be, where there is no law”[footnoteRef:18].  [18:  J. Locke, Second Treatise of Government, 1764, (republished by Project Gutenberg, April 22, 2003).] 

Applied to the digital world, this analysis shows that the absence of a legal framework would, for example, prevent the use of telehealth or teleworking within a protective framework for patients[footnoteRef:19] and employees[footnoteRef:20] respectively – something that is not the case under French law. A lack of a legal framework is also likely to restrict freedoms in the face of the risks of cybercrime[footnoteRef:21], even if the law alone is not sufficient.  [19:  On the legal framework protecting patients in relation to telehealth, see Article L 6316-1 of the Public Health Code. ]  [20:  On the legal framework protecting employees in relation to teleworking, see Article L1222-9 of the Labor Code.]  [21:  See W. Gilles and I. Bouhadana, « Introduction : Cyberespace, cybercriminalité et libertés », in. I. Bouhadana, W. Gilles (dir.) Cybercriminalité, cybermenaces et cyberfraudes, Les éditions Imodev, 2012.] 

For these reasons, “freedom is not, as we are told, a liberty for every man to do what he lists: (for who could be free, when every other man’s humor might dominate over him?) but a liberty to dispose of, and order as he lists, his person, actions, possessions, and his whole property, within the allowance of those laws under which he is, and therein not to be subject to the arbitrary will of another, but freely follow his own.”[footnoteRef:22] [22:  J. Locke, Second Treatise of Government, 1764, (republished by Project Gutenberg, April 22, 2003).] 

Consequently, it follows from this analysis that, contrary to the argument of those who oppose the European Union’s digital rights, providing a protective legal framework, as the European Union can do, is also fundamental to preserving freedoms and democratic principles, provided that the level of protection is adequate. This adequacy can be measured by applying the theory of progressive normativity of technologies, which is developed in the second part of this article.
B)	The implementation of regulation as a matter of sovereignty
Having noted that European legislation is not only protective but also a lever for freedoms, it remains to be examined whether its objective is, as the US Presidency and its entourage claim, to target American technologies in a discriminatory manner.
First, there is no doubt that large American technology companies are required to apply the European legal framework for digital technology and are liable to penalties if they fail to comply with it.   
This is the case, for example, with the Digital Services Act, which was mentioned in the introduction as one of the texts at the heart of the tense exchanges between the United States and the European Union in recent months. 
As a reminder, adopted on October 19, 2022, the Digital Services Act provides a legal framework for companies providing online intermediary services[footnoteRef:23] within the European Union, requiring them to operate in “a safe and transparent online environment”[footnoteRef:24], in particular by designating a “point of contact for Member State authorities, the Commission and the committee[footnoteRef:25] and for service recipients[footnoteRef:26], as well as legal representatives[footnoteRef:27], and transparency rules concerning the recommendation system used[footnoteRef:28], and mechanisms for the protection of minors online[footnoteRef:29].  [23:  As a reminder, Regulation (EU) 2022/2065 defines in Article 3(g) an intermediary service as “an information society service” providing: i) either “a ‘mere conduit’ service, consisting of the transmission of information provided by a recipient of the service on a communication network or the provision of access to a communication network” (for example, in France, the services offered by companies acting as Internet service providers such as Orange, SFR, Bouygues Telecom, or Free; or VPN providers such as NordVPN); ii) or a “caching service,” which consists of transmitting, on a communication network, information provided by a recipient of the service, involving the automatic, intermediate, and temporary storage of that information, carried out for the sole purpose of making the subsequent transmission of that information to other recipients more efficient at their request (for example, in France, CloudFare, in that it temporarily caches Internet content to make it faster to access); iii) or “a hosting service, consisting of storing information provided by a recipient of the service at their request” (e.g., for France, traditional website or cloud hosting services, online platforms including social networks, marketplaces and app stores, or search engines insofar as they store and index content such as Amazon Store, Tiktok, Facebook, Instagram, X, Whatsapp, Google Play, YouTube, Google Maps, Google Search, Bing, Booking, Airbnb, Zalando, Dropbox, OneDrive, Gmail, classified ad sites, and forums).]  [24:  Chapter 3 of Regulation (EU) 2022/2065.]  [25:  Article 11 of Regulation (EU) 2022/2065.]  [26:  Article 12 of Regulation (EU) 2022/2065.]  [27:  Article 13 du règlement (UE) 2022/2065.]  [28:  Article 27 of Regulation (EU) 2022/2065.]  [29:  Article 28 of Regulation (EU) 2022/2065.] 

The regulation provides for enhanced obligations relating in particular to the assessment of risks “arising from the design or operation of their services and related systems, including algorithmic systems, or from the use of their services”[footnoteRef:30], the need to put in place a “crisis response mechanism”[footnoteRef:31], an “independent audit”[footnoteRef:32], and several stricter transparency obligations[footnoteRef:33]. [30:  Article 34 of Regulation (EU) 2022/2065.]  [31:  Article 36 of Regulation (EU) 2022/2065.]  [32:  Article 37 of Regulation (EU) 2022/2065.]  [33:  “Enhanced transparency of online advertising” (Article 39), “access to data and control of data” (Article 40), “transparency reporting obligations” (Article 42). ] 

These enhanced obligations apply to very large platforms and search engines, i.e., those with an average monthly active user base in the European Union of 45 million or more[footnoteRef:34]. This includes X, hence the tense exchanges between Elon Musk and Thierry Breton mentioned above, but also several other American companies[footnoteRef:35]. [34:  See Article 33 of Regulation 2022/2605.]  [35:  The European Commission’s website lists all the platforms and search engines that must comply with the Digital Services Act, of which there were 25 as of January 11, 2026: AliExpress International (Netherlands) B.V., Amazon Services Europe SARL, Apple Distribution International Limited, Aylo Freesites Ltd (Pornhub), Booking.com B.V., Google Ireland Ltd (Google Search, Google Play, Google Maps, Google Shopping), Youtube, Infinite Styles Services Co Ltd (Shein), LinkedIn Ireland Unlimited Company, Meta Platforms Ireland Limited (Facebook), Instagram, Microsoft Ireland Operation Limited (Bing), NKL Associates SRO (XNXX), Pinterest Europe Ltd, Snap BV (Snapchat), Technius Lts (Stripchat), Tiktok Technology Limited, Twitter International Unlimited Company (X), Whaleco Technology Limited (Temu), WebGroup Czech Republic (XVideos), Wikiedia Foundation Inc 3 (Wikipedia), Zalando. List available at: https://digital-strategy.ec.europa.eu/en/policies/list-designated-vlops-and-vloses. For an example of a decision, see European Commission, Commission Decision of April 25, 2023 designating Zalando as a very large online platform in accordance with Article 33(4) of Regulation (EU) 2022/2065 of the European Parliament and of the Council.] 

Similarly, it is certain that on December 5, 2025, the European Commission imposed a fine of €120 million on the X platform[footnoteRef:36]. This significant fine can be seen as a turning point, as it is the first to be imposed under the Digital Services Act.  [36:  European Commission, “Commission fines X €120 million under the Digital Services Act,” Press Release, December 5, 2025:
https://ec.europa.eu/commission/presscorner/detail/en/ip_25_2934.] 

The European Union’s determination not to bow to US pressure and to continue to apply its digital regulations can be seen as a matter of sovereignty. From this perspective, it is interesting to note the comment published by French diplomats, who stated that “France reiterates that compliance with the DSA is not optional but mandatory and supports this decision by the European Commission.”[footnoteRef:37] [37:  France Diplomatie, European Commission fine against X, December 8, 2025:
https://www.diplomatie.gouv.fr/fr/politique-etrangere-de-la-france/la-france-et-l-europe/evenements-et-actualites-lies-a-la-politique-europeenne-de-la-france/actualites-europeennes/article/amende-de-la-commission-europeenne-a-l-encontre-de-x-08-12-25.] 

However, this sovereignty does not consist of targeting American companies in particular by introducing discriminatory measures.
On the one hand, about sanctions, the companies against which fines are imposed by the European Commission are those that do not comply with European Union law. For example, in the case of platform X, the €120 million fine is intended to penalize several breaches of the Digital Services Act, in particular “the misleading design of its ‘blue tick’, the lack of transparency in its advertising directory, and the lack of access for researchers to public data”[footnoteRef:38]. [38:  European Commission, “Commission fines X €120 million under the Digital Services Act,” Press Release, December 5, 2025.] 

On the other hand, while the companies targeted by the Digital Services Act, particularly with regard to the enhanced obligations, are mainly American, the explanation lies in the fact that the main digital platforms and search engines originate from that country and are leaders in the field, with a consequently higher number of monthly active users than others that do not have their scale. 
These technology companies are therefore not targeted because they are American, but because they are large digital companies that must comply with European Union law to protect its citizens. A review of the list of companies classified by the European Union as very large platforms and very large search engines shows that several of them are also located in China or Europe[footnoteRef:39]. If, in the future, more Chinese or European companies were to meet the above criteria, the same enhanced obligations would apply to them, not because of their nationality, but because their number of users would place them in the category of very large platforms and very large search engines. [39:  See the list mentioned above in note 34.] 

Finally, to claim that European digital regulation is discriminatory, in this case against American companies, would be to misunderstand European Union law: one of its foundations is to guarantee the absence of discrimination within the EU in order to promote competition, which is seen as a driver of growth, starting with the Treaty on European Union[footnoteRef:40]. [40:  In this regard, Article 2 of the Treaty on European Union States: 
“The Union is founded on the values of respect for human dignity, freedom, democracy, equality, the rule of law and respect for human rights, including the rights of persons belonging to minorities. These values are common to the Member States in a society characterized by pluralism, non-discrimination, tolerance, justice, solidarity, and equality between women and men.”] 

In view of these factors, it is therefore not relevant to claim that European Union regulation is aimed at targeting American companies because of their nationality. Putting pressure on Europeans to reverse their regulations because they are not favorable to them must therefore be seen as an act of interference that undermines the sovereignty of the European Union and its Member States.
§ 2 – THE PROGRESSIVE NORMATIVITY OF TECHNOLOGIES: THE EMERGENCE OF A THEORY ON THE RATIONALE FOR PROTECTING THE RIGHTS AND FREEDOMS OF EUROPEANS IN THE DATA SOCIETY
In previous research, the theory of the progressive normativity of technologies referred to two conditions for the adequacy of the law governing the relationship between technological innovation and the protection of fundamental rights: a temporal condition, recognizing a temporal continuum of law in this perspective[footnoteRef:41], and a structural condition, based on a stratification of norms allowing for an articulation between hard law and soft law, with the ultimate goal of enhancing the legitimacy of the applicable norm[footnoteRef:42] (A). The analysis carried out in the context of this research adds a new conditionality consisting of the need to ensure the functionality of the standard to guarantee its effectiveness, if necessary, by considering its extraterritoriality in the context of the data society (B). [41:  See W. Gilles and I. Bouhadana, « La libre circulation des données à l’ère de l’intelligence artificielle et du quantique : Tremplin vers une 5e liberté du marché unique et de l’Union Européenne et ferment de la théorie de la normativité progressive des technologies », Revue internationale de droit des données et du numérique (RIDDN), vol. 11, nᵒ 1, pp. 97–119, nov. 2025.]  [42:  See W. Gilles, « Gouvernance algorithmique, transparence et droits fondamentaux. L’analyse du règlement sur l’intelligence artificielle à travers le prisme de la théorie de la normativité progressive des technologies », in Innovation, régulation et durabilité, 2026 (à paraître) (forthcoming).] 

A) The temporal continuum and the progressive stratification of law as primary conditions for the adequacy of digital regulation
1) An explanatory theory for promoting rights and freedoms in the data society in the European Union
The progressive normativity of technologies is a new theory that we have developed in response to criticism directed at the European Union’s regulation of the digital society, which has accelerated over the last decade. Its purpose is to show, by analyzing the link between new technologies and institutional and legal frameworks, that this strengthening of regulation has a rational explanation and aims to guarantee the preservation of citizens’ rights and freedoms in the face of technological uses. The preservation of these rights and freedoms is fundamental insofar as it is a necessary condition for ensuring the full appropriation of technologies by European citizens. 
This assertion is based on the premise that citizens will use technologies all the more if they know that their rights and freedoms are guaranteed, regardless of the country of origin of the digital services offered to them in, from, or to the European Union. These guarantees thus contribute to the development of the digital single market, and now even the single market for data[footnoteRef:43] and common European data spaces[footnoteRef:44]. By creating a climate of trust in the use of technologies, these guarantees are therefore a vector for economic growth through the full appropriation by Europeans of the data society and the services it offers. [43:  See Commission européenne, Stratégie pour une Union des données. Faciliter l’accès aux données pour l’intelligence artificielle, Communication COM(2025) 835 final, 19 novembre 2025 : 
https://eur-lex.europa.eu/legal-content/FR/TXT/HTML/?uri=CELEX:52025DC0835 (accessed February 11, 2026).]  [44:  Commission européenne, La stratégie européenne pour les données — Façonner l’avenir numérique de l’Europe, Office des publications, 2020.] 

The theory shows that the increasing normativity applied to technologies in the European Union pursues the objective of reconciling technological development with respect for the rights and values of the European Union[footnoteRef:45]. Therefore, as technologies become more mature and, for this reason, are likely to pose a risk to rights and freedoms, the European Union tends to strengthen the regulations that apply in this area. The aim of strengthening these regulations is to ensure that the use of technology and related services does not undermine the rights and freedoms of European citizens. [45:  As mentioned above, these rights are enshrined in primary law in Article 2 of the Treaty on European Union.] 

According to the theory of progressive normativity of technologies, the adequacy between the technological maturity used and the legal framework aimed at protecting the rights of individuals exposed to technology is based on two conditions, one temporal and the other structural[footnoteRef:46]. This theory recognizes the existence of a legal continuum (temporal condition) based on the articulation between hard law and soft law, allowing for better appropriation and greater legitimacy of the applicable regulation by the actors concerned (structural condition). [46:  W. Gilles, « Gouvernance algorithmique, transparence et droits fondamentaux. L’analyse du règlement sur l’intelligence artificielle à travers le prisme de la théorie de la normativité progressive des technologies » (à paraître), art. cit.] 

The articulation between these two conditions is necessary to achieve adequate normativity, i.e., normativity that is neither excessive, so as not to hinder technological innovation[footnoteRef:47], nor insufficient, at the risk of not providing sufficient protection. [47:  While the European Union’s legal framework has been cited in recent years as a barrier to innovation, in a publication dating back to 2014, Victor Dos Santos Paulino identifies other criteria relating to the following categories: financial barriers (“excessive cost of innovation,” “lack of financial resources,” etc.), market barriers (lack of need for innovation, “uncertainty about demand for innovative goods or services,” etc.), knowledge barriers (“lack of qualified personnel,” etc.) and external barriers (market domination by established companies, “difficulty in finding partners for innovation”). 
See V. Dos Santos Paulino, et al., « Les obstacles à l’innovation en France : analyse et recommandations », Management & Avenir, 2014/3 No. 69, 2014. pp. 70-88: shs.cairn.info/revue-management-et-avenir-2014-3-page-70?lang=fr. (accessed February 11, 2026).] 

Regarding the temporal condition, and in order to arrive at the assertion that there is a reconciliation between technology and the preservation of rights and freedoms in the European Union, the theory of progressive normativity of technologies notes the existence of at least five stages in the strengthening of the regulatory process as technologies mature[footnoteRef:48]. [48:  For these five stages and related examples, see the original article on this theory: W.  Gilles and I. Bouhadana, « La libre circulation des données à l’ère de l’intelligence artificielle et du quantique. Tremplin vers une 5e liberté du marché unique et de l’Union Européenne et ferment de la théorie de la normativité progressive des technologies », op. cit.] 

The initial stage is characterized by the first appearance of a technology in documents that are not legally binding and do not give the technology an institutional purpose. This usually involves a mention of technology in scientific reports or programs, sometimes with a financial dimension associated with it to provide funding to researchers who wish to conduct work on these technologies.
The second stage confers a more institutional dimension. Awareness of the value of technology no longer comes solely from scientists but is now integrated by European institutions, for example during debates within the institutions.
The third stage involves the integration of technologies into soft law texts, such as institutional strategies, codes of conduct, or guidelines. This stage, which marks the real beginning of normative regulation, is sometimes implemented alone, sometimes in parallel with the fourth and fifth stages. The order of these stages can also be reversed. However, the objective is always to increase the regulation of the technologies concerned by using the various legal instruments available.
The fourth stage is marked by the emergence of hard law, with regulation then taking the form of directives. The choice of this legal instrument aims to harmonize the laws of Member States through texts that are more effective than non-binding soft law. This first-level hard law gives Member States latitude in its application, since directives are not directly applicable and must instead be transposed into domestic law, with all the flexibility that this legal instrument offers.
The fifth stage is the final stage of regulation, with full application of hard law, and for these reasons takes the form of regulations, which, in European Union law, are directly applicable, without the room for maneuver offered by the mechanism for transposing directives. However, the European legislator sometimes allows some leeway by drafting certain provisions of a regulation flexibly to give Member States the possibility of adapting them to their domestic law. The Court of Justice of the European Union may also be called upon to clarify or interpret a provision or practice giving rise to litigation due to uncertainty regarding its implementation[footnoteRef:49], or even to establish a right that has not yet been incorporated into the texts. In the latter case, case law then anticipates future developments in the texts, as it did regarding the right to de-referencing[footnoteRef:50]. [49:  See Court of Justice of the European Union, Case C-311/18, May 16, 2020 (Schrems II).]  [50:  Court of Justice of the European Union, Case C-131/12, May 13, 2014 (Google Spain).] 

This gradual strengthening of the regulatory framework for technologies as they mature ultimately aims to preserve the values of the European Union mentioned in the founding texts in order to ensure, within the framework of the data society, the dignity, freedom, and equality of its citizens, while guaranteeing the rule of law, democratic principles, pluralism, non-discrimination, and, more broadly, respect for human rights[footnoteRef:51]. [51:  Article 2 of the Treaty on European Union in its consolidated version: 
https://eur-lex.europa.eu/resource.html?uri=cellar:2bf140bf-a3f8-4ab2-b506-fd71826e6da6.0002.02/DOC_1&format=PDF ] 

2) A theory that generates regulatory flexibility aimed at guaranteeing rights and freedoms in the data society
a) Flexibility considered to pursue the objective of an adequate level of technological regulation 
The objective of the theory of progressive normativity is not only to observe a gradual strengthening of regulations as technologies mature[footnoteRef:52] to ensure that they are used in a manner consistent with rights and freedoms in the data society. It also aims to question the appropriate level of regulation to pursue this objective. [52:  Mr. Cartapanis writes that “in a reciprocal movement, innovation has an impact on the law, which in turn has an impact on innovation. The law acts on innovation in three ways: it welcomes it, encourages it, and regulates it.” See M. Cartapanis, « L’innovation technologique et le droit », Recueil Dalloz Sirey de doctrine de jurisprudence et de législation, 2022.] 

To do so, we must first analyze the degree of maturity of a technology and its associated services, as well as its potential impact on the rights and freedoms protected by European Union law. 
It is then necessary to ask whether the planned level of regulation allows for an optimal balance between the digital technologies and services used and the rights and freedoms at stake.
If this is not the case, we must then ask whether this inadequacy stems from a temporal or structural condition.
In the first case, if the level of protection is considered insufficient, it is then necessary to fill the legal gap by moving to the next level of normativity, for example from soft law (step 3e) to hard law at the first level (step 4ebased on directives).
Conversely, if the analysis leads to a diagnosis of overregulation, consideration should be given to moving down a level so that regulation is not counterproductive in terms of innovation and economic growth.
Therefore, it should not be overlooked that the objective of normativity is to protect rather than to overprotect, given the negative effects that may result from over-normativity through unnecessary rules, which may consequently be contested as irrelevant. In other words, the whole objective is to consider the optimal level of regulation, with a normativity control that should ideally be carried out before the adoption of a new standard, since it is always easier to add a rule of law than to remove an existing one.
Applied a priori, the control of the progressive normativity of technologies must lead to favoring soft law over hard law so long as the former legal instrument is effective, while favoring hard law over soft law whenever the latter no longer appears sufficient to defend the rights and freedoms the European Union seeks to guarantee in the data society.
However, to achieve this, it is necessary to take into account, in addition to the temporality of normativity, a second condition, this time structural.
b) Flexibility associated with the legitimacy of normativity in a context of extraterritoriality of technological regulation
In this second case, we must ask ourselves whether the inadequacy of the regulation in relation to technological maturity is the result of gaps in the stratification of the normativity. This stratification is based on the articulation between hard law and soft law, with the aim of assessing the adequacy of the normative framework not only in terms of its legal structure, but also in terms of the legitimacy of the norm, through the involvement of the actors responsible for its implementation.
From this perspective, it is important to consider that the legitimacy of the norms governing the data society is reinforced by the existence of a collaborative process of technological regulation. 
The theory of progressive normativity in technology considers that a legal stratification around hard law and soft law contributes to achieving this objective of legitimacy. Based on an articulation between hard law and soft law, this legal stratification observed in technological regulation makes it possible to better integrate stakeholders into the implementation of the applicable operational standards in this area. 
In other words, the objective is to give greater legitimacy to the applicable law by allowing the actors responsible for its application to intervene, thanks to the complementarity between hard law and soft law. While the latter do not have the opportunity to contribute directly to hard law, they can intervene in drafting the soft law, the purpose of which is to make the implementation of binding rules operational.
This participation can then result from a top-down movement (from the European Commission to the actors) or a bottom-up movement (from the actors to the European Commission). In the first case, the European Commission organizes consultations when it wishes to gather their opinions with a view to drafting guidelines, as it did about the application of the regulation on artificial intelligence in high-risk artificial intelligence systems[footnoteRef:53]. In the second case, stakeholders will be responsible for drafting soft law, which will then be approved by the European Commission. The first code of practice on general-purpose AI models, drafted by a group of experts[footnoteRef:54] and then approved on August1, 2025 by the European Commission[footnoteRef:55] and the European AI Office[footnoteRef:56], is an example of this. [53:  See, in this regard, Commission européenne, Consultation ciblée des parties prenantes sur la classification des systèmes d’IA comme étant à haut risque, June 6, 2025:
https://digital-strategy.ec.europa.eu/fr/consultations/targeted-stakeholder-consultation-classification-ai-systems-high-risk (accessed February 11, 2026).]  [54:  See European Commission, Meet the Chairs leading the development of the first General-Purpose AI Code of Practice, September 30, 2024:
https://digital-strategy.ec.europa.eu/en/news/meet-chairs-leading-development-first-general-purpose-ai-code-practice (accessed February 11, 2026).]  [55:  European Commission, Commission opinion of August 1, 2025 on the assessment of the General-Purpose AI Code within the meaning of Article 56 of Regulation (EU) 2024/1689, C(2025) 5361, August1, 2025.]  [56:  European Artificial Intelligence Board (AI Board), AI Board Adequacy Assessment Code of Practice General-Purpose AI, August 1, 2025.] 

This open process, which involves stakeholders in the operational rules they will subsequently have to apply, is likely to promote the adequacy of the rights and freedoms protecting individuals exposed to the maturity of technological innovations, an objective sought by the theory of progressive normativity of technologies.
B) The functionality of technology law through its extraterritoriality as a third condition for the adequacy of digital regulation
The purpose of the theory of progressive normativity of technologies is not merely to observe a temporal continuum or a superimposition of norms through a stratification mechanism that allows stakeholders to be involved, thereby conferring a greater legitimacy on the applicable law.
Above all, it is to question the appropriate level of normative adequacy to reconcile technological regulation and innovation. As explained above, this reconciliation aims to ensure the legitimacy of the legal framework in the context of the data society, in particular its acceptance by the actors responsible for its implementation, most of whom are located outside the European Union. Therefore, the issue of extraterritoriality becomes an essential subject of examination in the theory of normativity, because the adequacy of the norm depends on its effectiveness.
This essential characteristic of an effective right was reiterated, for example, by the Venice Commission of the Council of Europe in the following terms: “The very essence of the Rule of Law would be called into question if law appeared only in the books but were not duly applied and enforced.”[footnoteRef:57] According to this Commission, the obstacles that can hinder this effectiveness stem from illegality, negligence on the part of the authorities, and the quality of legislation. It therefore recommends assessing the effectiveness of the applicable standard prior to its adoption and conducting post- assessments[footnoteRef:58]. The issue of the effectiveness of the law is even more acute in the context of the data society[footnoteRef:59]. [57:  See European Commission for Democracy through Law (Venice Commission) of the Council of Europe, The Rule of Law Checklist, March 11-12, 2016.]  [58:  Ibid.]  [59:  W. Gilles, I. Bouhadana, « L’effectivité du droit des données et des gouvernements ouverts », Revue internationale de droit des données et du numérique (RIDDN), vol. 6, pp. 1-20, 2020.] 

1) The functionality of US law ensured by the historical extraterritoriality of its law
The theory of the progressive normativity of technologies is part of this search for quality in the applicable legal framework, as it determines its legitimacy. However, in the 21st century, this normative legitimacy is challenged by the fact that new technologies make it possible to circumvent the territorial scope of the law. Taking this development into account, the European Union now designs its technological regulation according to an extraterritorial conception of law, similar to that adopted by the United States since the beginning of the 20th century with regard the territorial scope of its jurisdiction. In this context, extraterritoriality is an example of the application of the theory of progressive normativity of technologies, with the European Union taking measures to give more effective scope to the applicable law.
The extraterritorial concept of their law was developed by the United States in a different context, as it was intended to meet the needs of the First World War. However, through a process of legal continuum (the temporal condition of the progressive normativity of technologies) and stratification (the structural condition of this theory), the United States has extended this extraterritorial scope in successive waves to apply it today to digital law as well.  
In 1917, the United States adopted a federal law on trade with the enemy (TWEA). Regulating trade with enemy territories or their allies during wartime[footnoteRef:60], this law of October 6, 1917, takes an extensive approach to applicable law, giving it significant extraterritorial scope. Economic sanctions and restrictions were imposed, except where a license existed, against enemies or allies of the enemy as defined by the law[footnoteRef:61]. With these measures to regulate trade during wartime, the US legislature sought to give operational effect to the fundamental principle approved by the Supreme Court in 1814[footnoteRef:62], according to which, in times of war, correspondence and commercial transactions between citizens of belligerent nations are illegal unless authorized by the sovereign authority[footnoteRef:63]. [60:  Trading with the Enemy Act (TWEA) of October 6, 1917.]  [61:  This could include persons of any nationality residing in or doing business in these territories, organizations incorporated in or conducting business in these territories, or, by proclamation of the President of the United States, nationals of these territories (other than U.S. citizens) whom the President designates as enemies or allies of the enemy for reasons of security or the conduct of the war. See Trading with the Enemy Act of October 6, 1917.]  [62:  Stated in the opinion of the Massachusetts Circuit Court in The Julia case, the principle was subsequently approved, on appeal, by the Supreme Court in 1814.
See Supreme Court of the United States, The Julia, 1814. Published in the official compendium United States Reports, vol. 12, p. 190 (approval by the Supreme Court of the fundamental principle stated by the circuit court); p. 193 (reproduction of the circuit opinion), available at:
https://supreme.justia.com/cases/federal/us/12/181/]  [63:  This fundamental principle is formulated as follows: “In times of war, all relations between subjects and citizens of belligerent countries are illegal, unless sanctioned by government authority or exercised within the framework of human rights.”
In the original version: “At the threshold of this inquiry, I lay it down as a fundamental proposition that, strictly speaking, in war all intercourse between the subjects and citizens of the belligerent countries is illegal, unless sanctioned by the authority of the government or in the exercise of the rights of humanity.”
See Supreme Court of the United States, The Julia, 1814, op. cit.] 

Although the United States was not under serious threat from an enemy, being separated from Germany and Austria-Hungary by the Atlantic Ocean, President Wilson nevertheless wanted to adopt a legal framework that would give him new powers in advance to deal with the global crisis, rather than after the event, at the risk of otherwise taking decisions that were not in accordance with the Constitution[footnoteRef:64]. Within this framework, 22 pieces of legislation were adopted to enable him to take control of private property in key sectors of the US economy (railways, telephones, war systems), including the TWEA of October 6, 1917, which allowed it to take extensive control over private international transactions in wartime. This measure was subsequently extended, unlike the other provisions on wartime powers, which were repealed in 1921[footnoteRef:65]. [64:  See Guaranty Trust Company of New York, Trading with the Enemy. Act approved October 6, 1917 (undated).]  [65:  M. Greene, National Emergencies Act: Expedited Procedures in the House and Senate, Congress, February 3, 2025, available at:
https://www.congress.gov/crs-product/R46567] 

This extraterritoriality was generalized on several occasions[footnoteRef:66]. Among the major developments were the 1976-1977 reform, with the National Emergencies Act (NEA) of 1976[footnoteRef:67], which specifies the legal regime for national emergencies, and the International Emergency Economic Powers Act (IEEPA) of 1977[footnoteRef:68]. The latter law amends the TWEA of 1917 to refocus the text on provisions applicable in times of war, but at the same time grants the President new powers of sanction in the event of unusual and extraordinary external threats outside of a state of war[footnoteRef:69]. [66:  Ch. Casey, J. Elsea, L. Rosen, The International Emergency Economic Power Act: Origins, Evolution, and Use, Congress, January 9, 2025:
https://www.congress.gov/crs-product/R45618#_Toc213919080.]  [67:  National Emergencies Act; 50 US Code, § 1601 et seq., available at:
https://www.govinfo.gov/content/pkg/HMAN-112/pdf/HMAN-112-pg1119.pdf.]  [68:  International Emergency Economic Powers Act (IEEPA) of 1977; U.S. Code – Chapter 35 “International Emergency Economic Powers” (IEEPA), in particular 50 U.S.C. § 1701 et seq., available at:
https://www.govinfo.gov/content/pkg/USCODE-2011-title50/html/USCODE-2011-title50-chap35.htm.]  [69:  H.R.7738 - International Emergency Economic Powers Act (IEEPA) of December 28, 1977; Public Law 95-223, December 28, 1977:
https://www.congress.gov/bill/95th-congress/house-bill/7738/text
Codified at: 50 USC., Chap. 35, § 1701 – Unusual and extraordinary threat; declaration of national emergency; exercise of Presidential authorities.] 

This type of legislation was subsequently adopted in other contexts through a process of legal continuum but also stratification aimed at increasingly extending the scope of US law beyond the borders of the United States to ensure its functional reach. Examples of this extension include the fight against corruption[footnoteRef:70], the fight against money laundering[footnoteRef:71] and, more broadly, the strengthening of the integrity and transparency of financial markets[footnoteRef:72], various laws against Iran (economic sanctions against non-US persons investing in Iran and Libya[footnoteRef:73], non-proliferation of weapons[footnoteRef:74], political pressure and support for democratic transition[footnoteRef:75] ), or Cuba[footnoteRef:76], maritime trade security[footnoteRef:77], and the fight against global warming[footnoteRef:78].  [70:  With the Foreign Corrupt Practices Act (FCPA) of 1977; Public Law 95-213, December 19, 1977, available at:  https://www.govinfo.gov/content/pkg/STATUTE-91/pdf/STATUTE-91-Pg1494.pdf.]  [71:  See The Currency and Foreign Transactions Reporting Act of 1970, referred to as the Bank Secrecy Act, with extraterritorial provisions on anti-money laundering codified in 18 USC § 1956 – Laundering of monetary instruments.]  [72:  See An Act To protect investors by improving the accuracy and reliability of corporate disclosures made pursuant to the securities laws, and for other purposes. (Sarbanes-Oxley Act of 2002), Public Law 107-204, July 30, 2002, available at:
https://www.govinfo.gov/content/pkg/PLAW-107publ204/pdf/PLAW-107publ204.pdf.]  [73:  Iran and Libya Sanctions Act of 1996 (ILSA) (Public Law 104-172, August 5, 1996, available at: 
https://www.congress.gov/104/plaws/publ172/PLAW-104publ172.pdf);
amended several times, notably by the Comprehensive Iran Sanctions, Accountability, and Divestment Act of 2010 (CISADA) (Public Law 111-195, July 1, 2010, available at:
https://www.govinfo.gov/app/details/PLAW-111publ195).]  [74:  See in particular the Iran Nonproliferation Act of 2000 (Public Law 106–178, March 14, 2000, available at: https://www.govinfo.gov/link/plaw/106/public/178),
amended in 2005 to extend the legal regime for nonproliferation to Syria (Iran Nonproliferation Amendments Act of 2005, Public Law 109-112, November 22, 2005).
The legal regime will then be commonly referred to as the Iran, North Korea, and Syria Nonproliferation Act (INKSNA) following its extension by an amendment made by the North Korea Nonproliferation Act of 2006 (Public Law 109-353, October 13, 2006, available at:
https://www.govinfo.gov/content/pkg/PLAW-109publ353/html/PLAW-109publ353.htm).]  [75:  See Iran Freedom Support Act (IFSA) of 2006 (Public Law 109–293, September 30, 2006, available at: https://www.govinfo.gov/app/details/PLAW-109publ293).]  [76:  Cuban Liberty and Democratic Solidarity (LIBERTAD) Act of 1996 (known as the Helms-Burton Act); Public Law 104-114, March 12, 1996; Public Law 104-114, 104th Congress, available at:
https://www.govinfo.gov/content/pkg/PLAW-104publ114/pdf/PLAW-104publ114.pdf.]  [77:  See, for example, the Security and Accountability for Every Port Act of 2006 (codified in particular in 6 U.S. Code § 982; available at:
https://www.govinfo.gov/content/pkg/PLAW-109publ347/html/PLAW-109publ347.htm).]  [78:  Here, the examples given are bills with extraterritorial logic, but which were never adopted:
– Foreign Pollution Fee Act of 2023 (S. 3198, 118th Congress, 2023–2024, available at: https://www.congress.gov/bill/118th-congress/senate-bill/3198)
– Methane Border Adjustment Mechanism Act (H.R. 480, 119th Congress, 2025–2026, available at: 
https://www.congress.gov/bill/119th-congress/house-bill/480/text?utm_source=chatgpt.com).] 

This extraterritoriality now also applies to digital matters. This extension began with the adoption in 2001, in the wake of the terrorist attacks of the same year, of the Patriot Act[footnoteRef:79], which includes several provisions promoting extraterritoriality in financial matters, but also in digital matters. Another illustration is the case of passenger and crew data, where extraterritoriality truly took shape with the law of November 29, 2001, which amended 49 U.S.C. § 401101 to provide for the electronic transmission of passenger and crew information[footnoteRef:80]. It is also illustrated today by the PNR Agreement[footnoteRef:81], which governs the transfer of these data flows between the United States and the European Union[footnoteRef:82]. [79:  This text does not only include provisions relating to digital law, but more generally to the fight against terrorism. 
Uniting and Strengthening America by Providing Appropriate Tools Required to Intercept and Obstruct Terrorism (USA Patriot Act) act of October 26, 2001; Public Law 107-56, October 26, 2001:
https://www.congress.gov/107/plaws/publ56/PLAW-107publ56.htm.]  [80:  Public Law 107-71, November 19, 2001.
According to § 44909 USC – Passenger manifests: “[…] (c) (1) Each air carrier and foreign air carrier operating a passenger flight in foreign air transportation to the United States shall provide to the Commissioner of U.S. Customs and Border Protection by electronic transmission a passenger and crew manifest containing the information specified in paragraph (2). Carriers may use the advanced passenger information system established under section 431 of the Tariff Act of 1930 (19 U.S.C. 1431) to provide the information required by the preceding sentence”.]  [81:  For the current version, see the 2012 Agreement between the United States of America and the European Union on the use of Passenger Name Record (PNR) data and its transfer to the U.S. Department of Homeland Security (22012A0811); the Council Decision of December 13, 2011, on the signing, on behalf of the Union, of the Agreement between the United States of America and the European Union on the use of Passenger Name Record data and their transfer to the U.S. Department of Homeland Security (2012/471/EU); the Council Decision of April 26, 2012, on the conclusion of the Agreement between the United States of America and the European Union on the use of Passenger Name Record data and its transfer to the U.S. Department of Homeland Security (2012/472/EU).]  [82:  On this subject, see Sh. Nawaf Shathil, La protection juridique des dossiers passagers (The legal protection of passenger records), thesis, University of Paris 1 Panthéon-Sorbonne, December 17, 2024.] 

Above all, the extraterritorial scope of US law on technology regulation was cemented with the adoption[footnoteRef:83] in 2018 of the Clarifying Lawful Overseas Use of Data Act (Cloud Act)[footnoteRef:84]. [83:  To this must be added certain texts that remained in draft form and therefore never entered into force, such as:
– the Stop Online Piracy Act (SOPA) of 2011, H.R. 3261 (112th Congress, 2011–2012), available at:
https://www.congress.gov/bill/112th-congress/house-bill/3261/text
– the Preventing Real Online Threats to Economic Creativity and Theft of Intellectual Property Act of 2011 (PROTECT IP Act of 2011 or PIPA), S.968 (112th Congress, 2011–2012), available at:
https://www.congress.gov/bill/112th-congress/senate-bill/968.
– the Online Protection and Enforcement of Digital Trade Act (OPEN) (2011-2012), H.R. 3782 (112th Congress, 2011–2012), S. 2029 (112th Congress, 2011–2012), available at:
https://www.congress.gov/bill/112th-congress/house-bill/3782/text.]  [84:  H.R.4943 – Clarifying Lawful Overseas Use of Data Act (CLOUD Act); Public Law 107-56, 2018, available at:
https://www.congress.gov/bill/115th-congress/house-bill/4943/text] 

2) The functionality of digital regulation ensured by the contemporary extraterritoriality of European technological norms
Aware of the need to give real effect to the applicable law governing its digital regulation, the European Union is increasingly resorting to extraterritoriality mechanisms based on a logic comparable to that developed by the United States since the beginning of the 20th century.
The aim is to ensure the functionality of the standard, that is, to make its application effective through its extraterritoriality. By giving digital regulation extraterritorial scope, legislators seek to limit the territorial circumvention enabled by associated technologies and services. In other words, the extraterritoriality of the law ensures the effectiveness, and therefore the territorial authority, of digital regulation by targeting the functional scope of the norm[footnoteRef:85]. [85:  This feature is therefore consistent with the concurring opinion of Judge Bonello, who stated:
“12. Jurisdiction is nothing more and nothing less than the exercise of ‘authority’ or ‘control’ over others. In the context of the obligations arising from the Convention, it is neither territorial nor extraterritorial: it should be functional in that, from the moment when the perpetration or non-perpetration of a human rights violation, the identification and punishment or non-punishment of its perpetrators, or the compensation or non-compensation of its victims falls within the authority and control of the State, it would be a sham to say ‘oh yes, it’s true, the State exercises its authority and control, but its jurisdiction is excluded.”
13.  The functions assumed by any State that ratifies the Convention go hand in hand with the obligation to fulfill and respect them. Jurisdiction arises solely from their acceptance and the ability to fulfill (or not fulfill) them. 
18.  I am reluctant to endorse an "à la carte" approach to human rights. I do not think much of the idea that human rights can fade and become precarious depending on geographical location. Any state that adores fundamental rights on its own territory but considers itself free to flout them elsewhere does not, in my view, belong to the concert of nations for which the supremacy of human rights is the mission and the banner. I find it regrettable that the United Kingdom essentially argues that it ratified the Convention with the deliberate intention that the behavior of its armed forces should be governed by location: gentlemen at home, thugs abroad. Judge Bonello (translation of his concurring opinion), in ECHR, Al-Skeini and Others v. the United Kingdom, Case No. 55721/07, July 7, 2011.] 

This desire to establish the functionality of European Union law in the digital age is leading to an extraterritorial stratification of technological regulation, gradually covering every aspect of the consequences of the use of new technologies as they mature and encompass increasingly significant activities.
In other words, European Union digital regulation has extraterritorial scope in order to make the applicable legislation effective and, consequently, to ensure the functional protection of the fundamental rights it provides for throughout its jurisdiction. This is the case, for example, with the General Data Protection Regulation (GDPR)[footnoteRef:86], the Passenger Name Record Directive [footnoteRef:87], the Digital Services Act (DSA)[footnoteRef:88], and the Digital Markets Act (DMA)[footnoteRef:89].  [86:  Regulation (EU) 2016/679 of the European Parliament and of the Council of April 27, 2016, on the protection of natural persons with regard to the processing of personal data and on the free movement of such data, and repealing Directive 95/46/EC (General Data Protection Regulation).]  [87:  Directive (EU) 2016/681 of 27 April 2016 on the use of passenger name record (PNR) data for the prevention, detection, investigation, and prosecution of terrorist offenses and serious crime.]  [88:  Regulation (EU) 2022/2065 of the European Parliament and of the Council of October 19, 2022 on a Single Market for Digital Services and amending Directive 2000/31/EC (Digital Services Act)]  [89:  Regulation (EU) 2022/1925 of the European Parliament and of the Council of September 14, 2022 on contestable and fair markets in the digital sector and amending Directives (EU) 2019/1937 and (EU) 2020/1828 (Digital Markets Act).] 

The GDPR applies to controllers or processors not established in the European Union if their processing operations involve the personal data of individuals located in the European Union[footnoteRef:90]. The guidelines on its territorial scope published in 2019 reiterate that “Article 3 of the GDPR reflects the legislator’s intention to ensure comprehensive protection of the rights of data subjects in the EU and to establish, in terms of data protection requirements, a level playing field for companies active on EU markets, in a context of worldwide data flows.”[footnoteRef:91] [90:  See Article 3(2) of the GDPR.]  [91:  See European Data Protection Board (EDPB), Guidelines 3/2018 on the territorial scope of the GDPR (Article 3), Version 2.1, November 12, 2019:
https://www.edpb.europa.eu/sites/default/files/files/file1/edpb_guidelines_3_2018_territorial_scope_after_public_consultation_en_1.pdf.] 

The extraterritoriality of the Digital Services Act (DSA) can be inferred from Article 2, which states that it applies “to intermediary services offered to recipients of the service whose place of establishment is located in the Union or who are located in the Union, regardless of the place of establishment of the providers of those intermediary services.” This extraterritoriality is understandable in view of the objective of this regulation, which is to “contribute to the smooth functioning of the internal market for intermediary services by establishing harmonized rules for a safe, predictable, and reliable online environment that facilitates innovation and in which the fundamental rights enshrined in the Charter, including the principle of consumer protection, are effectively protected.” But how can this consumer protection be guaranteed without protecting consumers from both intermediary services located within the European Union and those originating outside the EU but targeting consumers within it? Therefore, the harmonized rules drawn up for the provision of intermediary services within the internal market also apply extraterritorially. 
[footnoteRef:92]With regard to the Digital Markets Act, extraterritoriality is manifested by its application “to essential platform services provided or offered by gatekeepers to user companies established in the Union or to end users established or located in the Union, regardless of the place of establishment or residence of the gatekeepers and regardless of the law otherwise applicable to the provision of the services.” The aim is therefore to harmonize rules within the internal market for its “proper functioning” by ensuring “that all businesses can compete on fair and equal terms in the Union’s digital sector where gatekeepers are present, for the benefit of business users and end users”[footnoteRef:93]. [92:  Article 2 of the Digital Markets Act.]  [93:  Article 1 of the Digital Markets Act.] 

This approach is likely to be contested by those who consider that a standard should apply only within the States that adopt it, raising questions about the dilemma that arises in the context of the data society and the possibilities for circumvention that exist in this context: in the digital age, should we insist on the extraterritoriality of these texts, or, on the contrary, on the need to ensure their functional, or in other words effective, scope?
This question raises the issue of the adequacy of the standard in relation to the law it protects in a context where it is necessary to preserve technological innovation at the same time. Ultimately, it is not a question of asserting a priori that extraterritoriality is a systematic condition for the effectiveness of the law. It is a question of asking in which cases extraterritoriality is necessary to ensure the functional scope of the law in a data society that allows for adequate regulation between the protection of rights and technological innovation.
It is therefore in light of these factors that Thierry Breton’s comments inviting the United States to comply with European digital regulation requirements should be re-examined and interpreted. The theory of the progressive normativity of technologies provides a key to understanding this, showing that the protection of Europeans’ rights and the free flow of data in a trusted environment depend on the functional scope of the regulation implemented by the European Union.
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